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7KH�SDQHO�RSLQLRQ�DIILUPV�DQ�LQMXQFWLRQ�RI�D�0LVVLVVLSSL�DERUWLRQ�

UHJXODWLRQ�ZLWKRXW�KROGLQJ�WKH�ODZ�XQGXO\�EXUGHQV�DQ\�ZRPDQ·V�ULJKW�WR�

FKRRVH�DERUWLRQ��,W�GLG�VR�EDVHG�RQ�D�PLVWDNHQ�LQWHUSUHWDWLRQ�RI�6XSUHPH�

&RXUW� SUHFHGHQW�� LQ� FRQIOLFW� ZLWK� GHFLVLRQV� RI� WKLV� &RXUW�� DQG�ZLWKRXW�

DFNQRZOHGJLQJ�D�FLUFXLW�VSOLW��8QGLVSXWHG�IDFWV�VXJJHVW�WKH�0LVVLVVLSSL�

ODZ�LV�QRW�IDFLDOO\�XQFRQVWLWXWLRQDO�XQGHU�WKH�XQGXH�EXUGHQ�WHVW��\HW�WKH�

SDQHO�DIILUPHG�WKH�GLVWULFW�FRXUW·V�GHFLVLRQ�WR�GHQ\�GLVFRYHU\��0LVVLVVLSSL�

FDQQRW�HYHQ�GHYHORS�D�UHFRUG�WR�VXSSRUW�FKDQJLQJ�WKH�DSSOLFDEOH�WHVW��7KH�

SDQHO·V� DQDO\VLV� WKUHDWHQV� ORQJ�DFFHSWHG� DERUWLRQ� UHJXODWLRQV� ZKLOH�

VLPXOWDQHRXVO\� VXSSUHVVLQJ� DQG� WKHUHE\� FULSSOLQJ� 6WDWHV·� DELOLW\� WR�

GHIHQG�WKHLU�ODZV��7KHVH�FLUFXPVWDQFHV�FDOO�IRU�HQ�EDQF�UHKHDULQJ��

/RXLVLDQD�DQG�7H[DV��OLNH�0LVVLVVLSSL��UHJXODWH�DERUWLRQ�IRU�PDQ\�

UHDVRQV�� LQFOXGLQJ� SURWHFWLQJ� ZRPHQ·V� KHDOWK�� HQVXULQJ� LQIRUPHG�

FRQVHQW�� HVWDEOLVKLQJ� HWKLFDO� VWDQGDUGV�� H[SUHVVLQJ� UHVSHFW� IRU� XQERUQ�

OLIH��DQG�UHGXFLQJ�WKH�VXIIHULQJ�RI�IHWXVHV�GXULQJ�DERUWLRQV��0DQ\�RI�WKRVH�

ODZV�DUH�EHLQJ�FKDOOHQJHG�LQ�FRXUWV�RI�WKLV�&LUFXLW��6HH��H�J���-XQH�0HG��

6HUYV��Y� *HH��1R�������FY����� �0�'��/D����-XQH�0HG��6HUYV��Y� *HH��1R��

�����FY������0�'��/D����/RXLVLDQD�KDV�DQ�DERUWLRQ�UHJXODWLRQ�PRGHOHG�RQ�



��

WKH�0LVVLVVLSSL�ODZ�DW�LVVXH�KHUH��6HH�$FW�����������5HJXODU�6HVVLRQ��/D��

5HY��6WDW��������)����

/RXLVLDQD�DQG�7H[DV�WKHUHIRUH�KDYH�DQ�LQWHUHVW�LQ�HQVXULQJ�IHGHUDO�

FRXUWV� DQDO\]H� DERUWLRQ� UHJXODWLRQV� XQGHU� FRUUHFW� VWDQGDUGV� DQG� WKDW�

GLVWULFW�FRXUWV�GR�QRW�DUELWUDULO\�OLPLW�GLVFRYHU\�EDVHG�RQ�HUURUV�RI�ODZ��

$PLFL� XUJH� WKDW� WKLV� &RXUW� JUDQW� UHKHDULQJ� HQ� EDQF� WR� VHFXUH� WKH�

XQLIRUPLW\� RI� WKLV� &RXUW·V� GHFLVLRQV� RQ� D�PDWWHU� RI� H[FHSWLRQDO� SXEOLF�

LPSRUWDQFH��
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:KHWKHU� 6WDWHV� DUH� FDWHJRULFDOO\� IRUELGGHQ� WR� HQDFW� UHJXODWLRQV�

WKDW�SUHYHQW�DQ\�SUH�YLDELOLW\�DERUWLRQV��HYHQ�ZKHQ�WKH�SODLQWLII�GRHV�QRW�

SURYH�DQ�XQGXH�EXUGHQ�RQ�WKH�ULJKW�RI�DQ\�ZRPDQ�WR�FKRRVH�DQ�DERUWLRQ��

:KHWKHU�D�6WDWH�PD\�EH�IRUHFORVHG�IURP�GHYHORSLQJ�DQ�HYLGHQWLDU\�

UHFRUG� WR� HVWDEOLVK� WKH� LQWHUHVWV� VHUYHG� E\� D� FKDOOHQJHG� DERUWLRQ�

UHJXODWLRQ��

:KHWKHU� D� GHFLVLRQ� SUHPLVHG� RQ� DQ� HUURU� RI� ODZ� FRQVWLWXWHV� DQ�

DEXVH�RI�GLVFUHWLRQ��
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7KH� SDQHO� PDMRULW\� UHOLHG� RQ� D� GLVWLQFWLRQ� EHWZHHQ� ´EDQVµ� DQG�

´UHJXODWLRQVµ�RI�SUH�YLDELOLW\�DERUWLRQ��2S�����%HFDXVH�WKH�0LVVLVVLSSL�ODZ�

´XQGLVSXWHGO\�SUHYHQWV�WKH�DERUWLRQV�RI�VRPH�QRQ�YLDEOH�IHWXVHV�µ�2S������

WKH� SDQHO� KHOG� LW� FDWHJRULFDOO\� YLRODWHV� 3ODQQHG� 3DUHQWKRRG� RI�

6RXWKHDVWHUQ�3HQQV\OYDQLD�Y��&DVH\������8�6��������������UHJDUGOHVV�RI�

ZKHWKHU�LW�XQGXO\�EXUGHQV�DQ\�ZRPDQ·V�ULJKW�WR�FKRRVH�DERUWLRQ��7KDW�

PLVFRQVWUXHV� &DVH\�� FRPPLWWLQJ� WKLV� &RXUW� WR� DQ� LQFRUUHFW� DQG�

XQZRUNDEOH� WHVW� WKDW� FRQIOLFWV� ZLWK� 6XSUHPH� &RXUW� DQG� )LIWK� &LUFXLW�

SUHFHGHQW��

$� &DVH\�(VWDEOLVKHV�$Q�´8QGXH�%XUGHQµ�7HVW�$SSOLFDEOH�
7R�$OO�/DZV�5HODWHG�7R�3UH�9LDELOLW\�$ERUWLRQV���

7KH� SDQHO·V� IXQGDPHQWDO� SUHPLVH³WKDW� &DVH\� DGRSWHG� D�

FDWHJRULFDO� UXOH� DJDLQVW� ODZV� ´SUHYHQW>LQJ@µ� WKH� DERUWLRQ� RI� DQ\� ´QRQ�

YLDEOH�IHWXV>@�µ�2S����³LV�LQFRQVLVWHQW�ZLWK�&DVH\��ZKLFK�HVWDEOLVKHG�DQ�

´XQGXH�EXUGHQµ�WHVW�IRU�DOO�ODZV�JRYHUQLQJ�SUH�YLDELOLW\�DERUWLRQV��(YHQ�

ZKHUH�D� ODZ�SUHYHQWV�VRPH�SUH�YLDELOLW\�DERUWLRQV�� WKH�TXHVWLRQ� LV�QRW�
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ZKHWKHU�WKH�ODZ�FDQ�EH�FKDUDFWHUL]HG�DV�D�´EDQ�µ�2S�����EXW�ZKHWKHU�D�

ZRPDQ·V�ULJKW�WR�FKRRVH�LV�XQGXO\�EXUGHQHG�

7KH� DERUWLRQ� ULJKW� LV� QRW� D� ULJKW� RI� DFFHVV� DW� HYHU\� SRLQW� SUH�

YLDELOLW\��5DWKHU��&DVH\�SURYLGHV�WKDW�´EHIRUH�>YLDELOLW\@�WKH�ZRPDQ�KDV�D�

ULJKW�WR�FKRRVH�WR�WHUPLQDWH�KHU�SUHJQDQF\�µ�����8�6��DW�������$�ODZ�WKDW�

´SURKLELW>V@�DQ\�ZRPDQ�IURP�PDNLQJ�WKH�XOWLPDWH�GHFLVLRQ�WR�WHUPLQDWH�

KHU�SUHJQDQF\µ� LV�XQFRQVWLWXWLRQDO��,G��DW������VHH�DOVR� LG��DW�����������

7KH� ULJKW�� LQ� RWKHU� ZRUGV�� LV� WKDW� RI� DQ� LQGLYLGXDO� ZRPDQ� WR� FKRRVH�

DERUWLRQ�EHIRUH�WKH�IHWXV�DWWDLQV�YLDELOLW\��1RWKLQJ�LQ�&DVH\��RU�5RH��IRU�

WKDW�PDWWHU��JXDUDQWHHV�WKDW�DERUWLRQ�PXVW�EH�DYDLODEOH�DW�HYHU\�SRLQW�LQ�

WLPH�XS�XQWLO�YLDELOLW\��LQ�HYHU\�FLUFXPVWDQFH�WKH�ZRPDQ�PLJKW�SUHIHU��,I�

WKH�ZRPDQ� LV� QRW� ´GHSULYHG�«� RI� WKH�XOWLPDWH� GHFLVLRQ�µ� UHJXODWLRQ� LV�

SHUPLWWHG��,G��DW������

&DVH\·V� UHDVRQLQJ� FRQILUPV� WKDW�ZKLOH�6WDWHV� DUH� IRUHFORVHG� IURP�

EDQQLQJ�´DERUWLRQV�SULRU�WR�YLDELOLW\�µ�����8�6��DW������HPSKDVLV�DGGHG���

VHH�DOVR�6RMRXUQHU�7�Y��(GZDUGV������)��G����������WK�&LU���������WKH\�

QHHG� QRW� HQVXUH� HYHU\� SRVVLEOH� SUH�YLDELOLW\� DERUWLRQ�� ,QGHHG�� &DVH\�

SRLQWHG�RXW� WKDW� ´QRW� HYHU\� ODZ�ZKLFK�PDNHV�D� ULJKW�PRUH�GLIILFXOW� WR�

��$OO�FLWDWLRQV�WR�&DVH\�DUH�WR�WKH�MRLQW�RSLQLRQ�XQOHVV�RWKHUZLVH�QRWHG��
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H[HUFLVH�LV��LSVR�IDFWR��DQ�LQIULQJHPHQW�RIµ�WKH�DERUWLRQ�ULJKW������8�6��DW�

�����´,QFLGHQWDO�HIIHFW>V@µ�WKDW�´PDN>H@�LW�PRUH�GLIILFXOW�RU�PRUH�H[SHQVLYH�

WR� SURFXUH� DQ� DERUWLRQ� FDQQRW� EH� HQRXJK� WR� LQYDOLGDWHµ� DQ� DERUWLRQ�

UHJXODWLRQ��RWKHU�WKDQ�D�ODZ�´GHVLJQHG�WR�VWULNH�DW�WKH�ULJKW�LWVHOI�µ�,G��DW�

����� $Q\� ODZ� FRXOG� SODFH� VRPH� SUH�YLDELOLW\� DERUWLRQ� RXW� RI� UHDFK³RU��

´SUHYHQW>@�WKH�DERUWLRQV�RI�VRPH�QRQ�YLDEOH�IHWXVHV�µ�2S����³EXW�&DVH\

GLG�QRW�PDNH�ODZV�FDWHJRULFDOO\�XQFRQVWLWXWLRQDO�RQ�WKDW�JURXQG��

&DVH\��UHMHFWHG�5RH�Y��:DGH·V�ULJLG�WULPHVWHU�EDVHG�IUDPHZRUN�IRU�

DERUWLRQ�UHJXODWLRQ������8�6��������������5RH�´IRUE>DGH@�DQ\�UHJXODWLRQ�RI�

DERUWLRQ�GHVLJQHG�WR�DGYDQFH�>WKH�6WDWH·V�LQWHUHVW�LQ�XQERUQ�OLIH@�EHIRUH�

YLDELOLW\�µ� &DVH\�� ���� 8�6�� DW� ����� %XW� &DVH\� DEURJDWHG� WKDW� UXOH� DV�

´LQFRPSDWLEOHµ� ZLWK� WKH� ´VXEVWDQWLDO� VWDWH� LQWHUHVW� LQ� SRWHQWLDO� OLIH�

WKURXJKRXW�SUHJQDQF\�µ�,G���HPSKDVLV�DGGHG���$�WKUHVKROG�EHIRUH�ZKLFK�

QR�DERUWLRQ�FDQ�HYHU�EH�´SUHYHQW>HG@µ�FRQIOLFWV�ZLWK�&DVH\�

&DVH\·V�UHMHFWLRQ�RI�D�FKDOOHQJH�WR�D����KRXU�SUH�DERUWLRQ�LQIRUPHG�

FRQVHQW�SHULRG�LV�HVSHFLDOO\�LQVWUXFWLYH��6XFK�D�ODZ�SURKLELWV�FHUWDLQ�SUH�

YLDELOLW\� DERUWLRQV�� WKRVH� VRXJKW� E\�ZRPHQ� RQ� WKH� ODVW� GD\� EHIRUH� WKH�

IHWXV� LV� YLDEOH�� ,I� QR� SURKLELWLRQ� RQ� SUH�YLDELOLW\� DERUWLRQV� LV�

FRQVWLWXWLRQDOO\�SHUPLVVLEOH��WKH����KRXU�UHTXLUHPHQW�PLJKW�EH�IRUELGGHQ�



��

DV� D� PDWWHU� RI� ODZ�� DW� OHDVW� DV� DSSOLHG� WR� WKRVH� ZRPHQ�� <HW� &DVH\

FRQVLGHUHG� WKH� ODZ� ´>L@Q� WKHRU\�� DW� OHDVW�� «� D� UHDVRQDEOH� PHDVXUH� WR�

LPSOHPHQW�WKH�6WDWH
V�LQWHUHVW�LQ�SURWHFWLQJ�WKH�OLIH�RI�WKH�XQERUQ�µ�LG��DW�

�����6LPLODU�ODZV�KDYH�EHHQ�XSKHOG�HYHU�VLQFH���

*RQ]DOHV� Y�� &DUKDUW� UHDIILUPHG� 6WDWHV� KDYH� OHJLWLPDWH� LQWHUHVWV�

WKDW� DWWDFK� SULRU� WR� YLDELOLW\� WKDW� PD\� LPSDFW� VRPH� SUH�YLDELOLW\�

DERUWLRQV�� ���� 8�6�� ����� ���²��� �������� 7KHVH� LQWHUHVWV� LQFOXGH�

´SURWHFWLQJ�WKH�LQWHJULW\�DQG�HWKLFV�RI�WKH�PHGLFDO�SURIHVVLRQ�µ�,G��DW�����

�TXRWLQJ�:DVKLQJWRQ�Y��*OXFNVEHUJ������8�6������������������DQG�%DUVN\�

Y��%G��RI�5HJHQWV�RI�8QLY��RI�1�<�������8�6����������� ������� �6WDWH�KDV�

´OHJLWLPDWH� FRQFHUQ� IRU� PDLQWDLQLQJ� KLJK� VWDQGDUGV� RI� SURIHVVLRQDO�

FRQGXFWµ� LQ� WKH� SUDFWLFH� RI�PHGLFLQH���� ,Q� XSKROGLQJ� D� UHVWULFWLRQ� RQ� D�

SDUWLFXODU�PHWKRG� RI� DERUWLRQ� �SDUWLDO� ELUWK� DERUWLRQV��� WKH�&RXUW� DOVR�

FRQILUPHG� WKDW� ´>W@KH�JRYHUQPHQW�PD\�XVH� LWV�YRLFH�DQG� LWV� UHJXODWRU\�

DXWKRULW\�WR�VKRZ�LWV�SURIRXQG�UHVSHFW�IRU�WKH�OLIH�ZLWKLQ�WKH�ZRPDQ��$�

FHQWUDO�SUHPLVH�RI�>&DVH\@�ZDV�WKDW�´WKH�&RXUW·V�SUHFHGHQWV�DIWHU�5RH�KDG�

¶XQGHUYDOXH>G@�WKH�6WDWH·V�LQWHUHVW�LQ�SRWHQWLDO�OLIH�·µ�*RQ]DOHV������8�6��

DW������TXRWLQJ�&DVH\������8�6��DW�������(YHQ�WKRXJK�WKH�ODZ�LQ�*RQ]DOHV
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UHVWULFWHG� VRPH� VHFRQG�WULPHVWHU� DERUWLRQV�� WKH� &RXUW� QHYHUWKHOHVV�

DSSOLHG�WKH�XQGXH�EXUGHQ�WHVW���

,W�WKHUHIRUH�LV�HUURU�WR�DVN�ZKHWKHU�D�ODZ�´SUHYHQWVµ�D�SUH�YLDELOLW\�

DERUWLRQ��2S������$�FRXUW�PXVW�LQVWHDG�HYDOXDWH�ZKHWKHU�WKH�ODZ�XQGXO\�

EXUGHQV�H[HUFLVH�RI�WKH�ULJKW���&DVH\������8�6��DW������6RMRXUQHU�7������

)��G�DW������

7KH� ´VXEVWDQWLDO� REVWDFOHµ� IRUPXODWLRQ� &DVH\� DUWLFXODWHG� IRU� WKH�

XQGXH�EXUGHQ� WHVW� LV� LQFRPSDWLEOH� ZLWK� WKH� SDQHO·V� UHDVRQLQJ�� ,I� WKH�

XOWLPDWH� TXHVWLRQ� RI� WKH� XQGXH�EXUGHQ� WHVW� LV� ZKHWKHU� D� ODZ� SRVHV� D�

´VXEVWDQWLDO�REVWDFOHµ�WR�D�ZRPDQ·V�FKRLFH��LW�PDNHV�QR�VHQVH�WR�E\SDVV

WKH�WHVW�EDVHG�RQ�D�WKUHVKROG�GHWHUPLQDWLRQ�WKDW�D�ODZ�´SUHYHQWVµ�VRPH�

SUH�YLDELOLW\�DERUWLRQV��2S������7KH�SDQHO·V�WHVW�VXEVWLWXWHV�DQ�DEVWUDFW�

OHJDO�SUH�GHWHUPLQDWLRQ�IRU�ZKDW�VKRXOG�EH�D�IDFW�VHQVLWLYH�DSSOLFDWLRQ�RI�

ODZ�WR�DQ�HYLGHQWLDU\�UHFRUG�GHYHORSHG�E\�WKH�SDUWLHV�LQ�DGYDQFH�RI�WKH�

XOWLPDWH�GHFLVLRQ��

7KH� UHDO� TXHVWLRQ�� WKHQ�� LV� ZKHWKHU� D� ZRPDQ·V� ULJKW� WR� FKRRVH�

DERUWLRQ� EHIRUH� YLDELOLW\� LV� XQGXO\� EXUGHQHG� E\� D� ODZ� UHTXLULQJ� PRVW�

ZRPHQ�WR�PDNH�WKDW�GHFLVLRQ�EHIRUH����ZHHNV��7KH�SDQHO�DFNQRZOHGJHG�

WKDW�WKH�0LVVLVVLSSL�DERUWLRQ�FOLQLF�GRHV�QRW�SHUIRUP�DERUWLRQV�DIWHU����
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ZHHNV��2S�����DQG�WKDW�IHZHU�WKDQ�����ZRPHQ�SHU�\HDU�FKRRVH�DERUWLRQ�

LQ�0LVVLVVLSSL�DIWHU����ZHHNV��2S�����Q�����,W�LV�XQOLNHO\�XQGHU�&DVH\�WKDW�

WKH�0LVVLVVLSSL�ODZ�FUHDWHV�DQ�XQGXH�EXUGHQ��DQG�HYHQ�OHVV�OLNHO\�WKDW�LW�

LV�IDFLDOO\�XQFRQVWLWXWLRQDO��

7KH�SDQHO�DOVR�RYHUORRNHG�D�FLUFXLW�VSOLW�RYHU�LWV�LQWHUSUHWDWLRQ�RI�

&DVH\�� 7KH� 1LQWK� &LUFXLW�� OLNH� WKH� SDQHO�� KDV� WUHDWHG� &DVH\� DV�

FDWHJRULFDOO\�SURKLELWLQJ�´EDQ>V@µ�RQ�FDWHJRULHV�RI�SUH�YLDELOLW\�DERUWLRQV��

,VDDFVRQ� Y�� +RUQH�� ���� )��G� ������ ����� ��WK� &LU�� ������� %XW� DQRWKHU�

&LUFXLW³FLWHG� E\� WKH� SDQHO³DSSOLHG� WKH� XQGXH�EXUGHQ� WHVW�� MXVW� DV�

0LVVLVVLSSL�XUJHG��-DQH�/��Y��%DQJHUWHU������)��G���������������WK�&LU��

������� VHH� 2S�� �²��� 7KH� IDFW� WKDW� WKH� SDQHO� DGRSWHG� D� TXHVWLRQDEOH�

LQWHUSUHWDWLRQ� RI� &DVH\� DQG� GHHSHQHG� D� FLUFXLW� VSOLW� LW� IDLOHG� WR�

DFNQRZOHGJH�MXVWLILHV�HQ�EDQF�UHKHDULQJ��

%� 7KH�3DQHO·V�7HVW�,V�8QZRUNDEOH�$QG�,QFRQVLVWHQW�:LWK�
)LIWK�&LUFXLW�3UHFHGHQW��

7KH� SDQHO·V� YLHZ� WKDW� DERUWLRQ� ´EDQ>V@µ� ZKLFK� ´SUHYHQW>@� WKH�

DERUWLRQV� RI� VRPH� QRQ�YLDEOH� IHWXVHVµ� DUH� IRUELGGHQ� �2S�� ���� LV�

XQZRUNDEOH�LQ�SUDFWLFH�DQG�FRQWUDU\�WR�WKLV�&RXUW·V�SUHFHGHQWV���

7KH�SDQHO�FRQVLGHUHG�DERUWLRQ�UHJXODWLRQV�´GLVWLQFW�« IURP�>ODZV@�

WKDW�SUHYHQW�ZRPHQ�IURP�FKRRVLQJ�WR�KDYH�DERUWLRQV�EHIRUH�YLDELOLW\�µ�2S��
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����,Q�UHDOLW\��WKH�GLIIHUHQFH�LV�DUELWUDU\�DQG�LPSRVVLEOH�WR�SROLFH��(YHU\�

´UHJXODWLRQµ�RI�FRQGXFW�LV�DOVR�D�´EDQµ�RQ�QRQFRQIRUPLQJ�FRQGXFW��$�UXOH�

SHUPLWWLQJ� FRXUWV� WR� LQYDOLGDWH� DERUWLRQ� ODZV� ZLWKRXW� LGHQWLI\LQJ� DQ�

XQGXH�EXUGHQ��PHUHO\�E\�LGHQWLI\LQJ�SUH�YLDELOLW\�DERUWLRQV�WKDW�WKH�ODZ�

´SUHYHQWV�µ�LV�VXEMHFWLYH�DQG�PDQLSXODEOH��7KLV�&RXUW�DFFRUGLQJO\�DSSOLHV�

&DVH\·V� XQGXH�EXUGHQ� IUDPHZRUN� UDWKHU� WKDQ� DVNLQJ� ZKHWKHU� D� ODZ�

SUHYHQWV�DERUWLRQ�RI�QRQ�YLDEOH�IHWXVHV��(�J���6RMRXUQHU�7������)��G�DW�����

/RXLVLDQD�DERUWLRQ�UHJXODWLRQV�XQGHUVFRUH�WKH�XQZRUNDELOLW\�RI�WKH�

SDQHO·V� WHVW� DQG� LWV� LQFRQVLVWHQF\� ZLWK� SDVW� FDVHV�� 2QH� H[DPSOH� LV�

/RXLVLDQD·V����KRXU�SUH�DERUWLRQ�LQIRUPHG�FRQVHQW�SHULRG��6HH�/D��5HY��

6WDW��������������&DVH\�GRHV�QRW�WUHDW�ZDLWLQJ�SHULRGV�DV�EDQV��DQG�WKLV�

&RXUW� KDV� XSKHOG� ZDLWLQJ� SHULRGV� XQGHU� WKH� XQGXH�EXUGHQ� WHVW�� 6HH

&DVH\������8�6��DW������%DUQHV�Y��0RRUH������)��G������WK�&LU���������%XW�

WKH�SDQHO�RSLQLRQ�VXJJHVWV�VXFK�ODZV�FRXOG�EH�FKDUDFWHUL]HG�DV�´EDQVµ�RQ�

DERUWLRQ�RI�QRQ�YLDEOH�IHWXVHV�ZLWKLQ����KRXUV�RI�YLDELOLW\��

$QRWKHU�H[DPSOH� LV�/RXLVLDQD·V�UHTXLUHPHQW�WKDW�PLQRUV�VHHNLQJ�

DERUWLRQV�REWDLQ�SDUHQWDO�FRQVHQW�RU�D�MXGLFLDO�E\SDVV��6HH�/D��5HY��6WDW��

������������&DVH\�XSKHOG�VXFK�D�ODZ�DQG�VR�KDV�WKLV�&RXUW��DSSO\LQJ�WKH�

XQGXH�EXUGHQ�VWDQGDUG��&DVH\������8�6��DW������%DUQHV�Y��6WDWH�RI�0LVV���
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����)��G������������ ��WK�&LU�� �������%XW�XQGHU� WKH�SDQHO·V� UHDVRQLQJ��

VXFK� ODZV�PLJKW�EH� FKDUDFWHUL]HG�DV� ´EDQVµ�RQ�DERUWLRQV�RI�QRQ�YLDEOH�

IHWXVHV�ZKRVH�PRWKHUV�GR�QRW�VDWLVI\�WKH�VWDWXWH·V�UHTXLUHPHQWV����

0RUH� EURDGO\�� DQ\� UHJXODWLRQV� RQ� ZKR� FDQ� SHUIRUP� SUH�YLDELOLW\�

DERUWLRQV�RU�WKH�PHDQV�WKH\�XVH�FRXOG�EH�FKDUDFWHUL]HG�DV�´EDQVµ�RQ�QRQ�

FRQIRUPLQJ� DERUWLRQV�� 7KLV� &RXUW� UHFHQWO\� DSSOLHG� WKH� XQGXH�EXUGHQ�

IUDPHZRUN�WR�XSKROG�VXFK�D�ODZ��6HH�-XQH�0HG��6HUYV��Y��*HH������)��G�

������WK�&LU���������FHUW��JUDQWHG������6��&W�������������DQG FHUW��JUDQWHG�

����6��&W�������������%XW�LI�VXFK�ODZV�´PDN>H@�LW�PRUH�GLIILFXOW�RU�PRUH�

H[SHQVLYHµ�IRU�D�ZRPDQ�WR�REWDLQ�DQ�DERUWLRQ��&DVH\������8�6��DW������WKH�

SDQHO� VHHPV� WR� FDOO� IRU� D� WKUHVKROG� GHWHUPLQDWLRQ� RI� ZKHWKHU� ZRPHQ�

H[SHULHQFH�DQ�´LQFLGHQWDOµ�HIIHFW�RI�D�UHJXODWLRQ��RU�D�´EDQ�µ���

7KH�SDQHO�RSLQLRQ·V�FDWHJRULFDO�WKUHVKROG�LQTXLU\�LQWR�ZKHWKHU�DQ�

DERUWLRQ�UHJXODWLRQ�´SUHYHQWVµ�DQ\�SUH�YLDELOLW\�DERUWLRQV�LV�LQFRQVLVWHQW�

ZLWK�SUHFHGHQW��2S������%XW�HYHQ�LI�QRW�IRUHFORVHG��WKHVH�H[DPSOHV�VKRZ�

WKH� TXHVWLRQ� ZKHWKHU� DQ� DERUWLRQ�UHODWHG� UHJXODWLRQ� LV� D� ´EDQµ� LV�

LQFDSDEOH�RI�SULQFLSOHG�RU�FRQVLVWHQW�DSSOLFDWLRQ��6XSHULPSRVLQJ�D�QHZ�

UXOH�WKDW�WKH�XQGXH�EXUGHQ�WHVW�RQO\�DSSOLHV�WR�´UHJXODWLRQVµ�UDWKHU�WKDQ�



���

´EDQVµ� LQYHQWV� UDWKHU� WKDQ� DSSOLHV� SUHFHGHQW� DQG� RQO\� ZRUNV� PRUH�

PLVFKLHI�ZLWK�DERUWLRQ�MXULVSUXGHQFH��

,,� 7+(�3$1(/�(55('�,1�'(1<,1*�0,66,66,33,�',6&29(5<�72�

'(9(/23�$�&203/(7(�5(&25'��

7KH�SDQHO�RSLQLRQ·V� OHJDO�HUURU� LQ� IDLOLQJ�WR�DSSO\�&DVH\·V�XQGXH�

EXUGHQ�VWDQGDUG�OHG�WR�DQRWKHU�HJUHJLRXVO\�SUHMXGLFLDO�HUURU��LWV�UHIXVDO�

WR�SHUPLW�0LVVLVVLSSL�WR�HYHQ�REWDLQ�GLVFRYHU\�RU�GHYHORS�DQ�HYLGHQWLDU\�

UHFRUG�UHODWHG�WR�WKH�6WDWH·V�LQWHUHVWV�LQ�WKH�ODZ� $�GHFLVLRQ�SUHPLVHG�RQ�

DQ� HUURU� RI� ODZ� FRQVWLWXWHV� DQ� DEXVH� RI� GLVFUHWLRQ�� 6HH�� H�J��� ,Q� UH�

'HHSZDWHU� +RUL]RQ�� ���� )��G� ���� ������� �UHPDQGLQJ� FDWHJRULFDO�

SUHFOXVLRQ� RI� FHUWDLQ� FDVHV� IURP� MXGLFLDO� UHYLHZ��� -HWKURH� Y�� 2PQRYD�

6ROXWLRQV��,QF�������)��G������������WK�&LU��������� %HFDXVH�D�FRXUW��E\�

GHILQLWLRQ�� DEXVHV� LWV� GLVFUHWLRQ� ZKHQ� LW� PDNHV� DQ� HUURU� RI� ODZ�� DQ�

DSSHOODWH�FRXUW�PD\�FRUUHFW�VXFK�PLVWDNHV� ���

7KH�SDQHO·V�GHFLVLRQ�WR�DIILUP�WKH�GLVWULFW�FRXUW·V�GHQLDO�RI�GLVFRYHU\�

UHVWHG� HQWLUHO\� RQ� WKH�PLVWDNHQ� KROGLQJ� WKDW� WKH�0LVVLVVLSSL� ODZ� LV� D�

FDWHJRULFDOO\�XQFRQVWLWXWLRQDO�´EDQµ�RQ�SUH�YLDELOLW\�DERUWLRQ��2S������,I�

WKH�SDQHO�ZDV�ZURQJ�DV�D�PDWWHU�RI�ODZ�LQ�E\SDVVLQJ�WKH�XQGXH�EXUGHQ�
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WHVW³DQG� LW�ZDV³LW�ZDV�´E\�GHILQLWLRQµ�DQ�DEXVH�RI�GLVFUHWLRQ� WR�GHQ\�

GLVFRYHU\�RQ�WKDW�EDVLV��-HWKURH������)���G�DW�����

7KH�XQGXH�EXUGHQ�WHVW�LV�IDFWXDOO\�LQWHQVLYH��$Q�HYLGHQWLDU\�UHFRUG�

RQ�WKH�0LVVLVVLSSL�ODZ�ZRXOG�OLNHO\�VKRZ�WKDW�WKH�ODZ�SURWHFWV�WKH�KHDOWK�

RI�0LVVLVVLSSL�ZRPHQ��SUHYHQWV�IHWDO�VXIIHULQJ��UHGXFHV�WKH�SV\FKRORJLFDO�

LPSDFWV� WR� VWDII��DQG�SODFHV� OLWWOH�EXUGHQ�RQ�ZRPHQ·V�FKRLFH��'HQLDO�RI�

GLVFRYHU\� EDVHG� RQ� DQ� HUURU� RI� ODZ� ZDV� DQ� DEXVH� RI� GLVFUHWLRQ� WKDW�

SUHMXGLFHV�0LVVLVVLSSL·V�VXEVWDQWLDO�ULJKWV�DQG�VLPLODUO\�WKUHDWHQV�DPLFL

LQ�GHIHQGLQJ�DWWDFNV�RQ�6WDWH�ODZ2S������FLWLQJ�&URVE\�Y��/D��+HDOWK�6HUY��

	�,QGHP��&R�������)��G������������WK�&LU����������

(YHQ� LI� WKH� SDQHO� FRUUHFWO\� LQWHUSUHWHG�&DVH\�� LW� VWLOO� DEXVHG� LWV�

GLVFUHWLRQ�WR�GHQ\�GLVFRYHU\�E\�DUELWUDULO\�OLPLWLQJ�0LVVLVVLSSL·V�GHIHQVH��

$VVXPLQJ��DUJXHQGR��WKH�RQO\�UHOHYDQW�IDFWXDO�TXHVWLRQ�XQGHU�&DVH\� LV�

WKH�SRLQW�RI�IHWDO�YLDELOLW\��0LVVLVVLSSL·V�GHIHQVH�UHVWV�RQ�DQ�DUJXPHQW�IRU�

´H[WHQGLQJ��PRGLI\LQJ��RU�UHYHUVLQJ�H[LVWLQJ�ODZ�RU�IRU�HVWDEOLVKLQJ�QHZ�

ODZµ�E\�UHFRJQL]LQJ�6WDWH� LQWHUHVWV�SUHYLRXV�FDVHV� IDLOHG�WR� DSSUHFLDWH��

)HG��5��&LY��3�����E������VHH�DOVR�)HG��5��&LY��3�����J�����%��L���%XW�WKH�RQO\�

ZD\�IRU�0LVVLVVLSSL�WR�PDNH�WKDW�DUJXPHQW�LV�E\�VKRZLQJ�LWV�LQWHUHVWV³

IRU� H[DPSOH�� SUHYHQWLRQ� RI� IHWDO� SDLQ³DUH� IDFWXDOO\� MXVWLILHG�� 7KDW�
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UHTXLUHV�DQ�HYLGHQWLDU\�UHFRUG��WKH�LQVXIILFLHQF\�RI�ZKLFK�FDQ�EH�IDWDO�WR�

WKH� 6WDWHV·� GHIHQVH� RI� LWV� ODZV�� � 7KRXJK� 0LVVLVVLSSL·V� DUJXPHQWV� DUH�

FOHDUO\� QRW� IULYRORXV�� WKH� SDQHO� QHYHUWKHOHVV� SXW� WKH� 6WDWH� LQ� D� ELQG��

0LVVLVVLSSL�FDQQRW�REWDLQ�GLVFRYHU\�EHFDXVH�WKH�GLVWULFW�FRXUW�GHFODUHG�

LWV�LQWHUHVWV�DQG�GHIHQVHV�LUUHOHYDQW�DQG�LW�FDQQRW�REWDLQ�UHFRJQLWLRQ�RI�

LWV�LQWHUHVWV�DQG�GHIHQVHV�EHFDXVH�WKH�GLVWULFW�FRXUW�SXW�GLVFRYHU\�RXW�RI�

UHDFK���

,W� LV� QR� DQVZHU� WR� VD\� WKDW� WKH�GLVWULFW� FRXUW�PD\� JUDQW� RU� GHQ\�

GLVFRYHU\� LQ� LWV� GLVFUHWLRQ�� 2S�� ���� ���� 7KH� H[HUFLVH� RI� GLVFUHWLRQ� LV�

QHFHVVDULO\�SUHPLVHG�XSRQ�DQ�DFFXUDWH�DVVHVVPHQW�RI�WKH�SDUWLHV·�FODLPV�

DQG� GHIHQVHV� DQG� WKH� ODZ� WKDW� DSSOLHV�� -HWKURH�� ���� )�� �G� DW� �����

0RUHRYHU��6WDWH�ODZV�FDUU\�D�SUHVXPSWLRQ�RI�FRQVWLWXWLRQDOLW\��6HH��H�J���

/HDJXH�RI�8QLWHG�/DWLQ�$P��&LWL]HQV�Y��(GZDUGV�$TXLIHU�$XWK�������)��G�

�����������WK�&LU���������,I�WKDW�SUHVXPSWLRQ�FDUULHV�DQ\�ZHLJKW��6WDWHV�

VKRXOG�EH�DEOH�WR�SXUVXH�DQ\�JRRG�IDLWK�DUJXPHQW�WR�GHIHQG�WKHLU�ODZV��

7KH�GLVWULFW�FRXUW��KRZHYHU��KDQGFXIIHG�WKH�6WDWH�ZKLOH�VLPXOWDQHRXVO\�

EULQJLQJ� LQWR� WKH�FDVH�VXD� VSRQWH� H[WUD�UHFRUG�HYLGHQFH�DQG� LUUHOHYDQW�

SROLF\�SURQRXQFHPHQWV��2S����²����+R��-���FRQFXUULQJ�LQ�WKH�MXGJPHQW���

$W� WKH� YHU\� OHDVW�� WKH� GLVWULFW� FRXUW·V� H[SUHVVLRQV� RI� FRQWHPSW� IRU�
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0LVVLVVLSSL·V� GHPRFUDWLF� SURFHVV� VKRZV� LWV� GHQLDO� RI� GLVFRYHU\� ZDV� DQ�

DEXVH�RI�GLVFUHWLRQ��8QLWHG�6WDWHV�Y��/LSVFRPE������)��G���������� ��WK�

&LU���������7KH�SDQHO�RSLQLRQ·V�IDLOXUH�WR�HQVXUH�6WDWHV·�DELOLW\�WR�GHIHQG�

WKHLU�ODZV�GHVHUYHV�UHYLHZ��

&21&/86,21�

7KLV�&RXUW� VKRXOG� JUDQW� HQ� EDQF� UHYLHZ�DQG� UHYHUVH� WKH� GLVWULFW�

FRXUW·V�MXGJPHQW�

5HVSHFWIXOO\�VXEPLWWHG��

-())�/$1'5<
��/28,6,$1$�$77251(<�*(1(5$/

���V����(OL]DEHWK�%��0XUULOO����������
(OL]DEHWK�%��0XUULOO�
��6ROLFLWRU�*HQHUDO�
2IILFH�RI�WKH�$WWRUQH\�*HQHUDO�
/RXLVLDQD�'HSDUWPHQW�RI�-XVWLFH�
�����1���UG�6W��
%DWRQ�5RXJH��/$�������
���������������
PXUULOOH#DJ�ORXLVLDQD�JRY�

.(1�3$;721
��7(;$6�$77251(<�*(1(5$/

&RXQVHO�IRU�$PLFL�&XULDH



&(57,),&$7(�2)�6(59,&(�

,� KHUHE\� FHUWLI\� WKDW� RQ� -DQXDU\� ��� ������ ,� ILOHG� WKH� IRUHJRLQJ�

GRFXPHQW� WKURXJK� WKH� &RXUW·V� &0�(&)� V\VWHP�� ZKLFK� ZLOO� VHUYH� DQ�

HOHFWURQLF�FRS\�RQ�DOO�UHJLVWHUHG�FRXQVHO�RI�UHFRUG��

���V����(OL]DEHWK�%��0XUULOO����������
(OL]DEHWK�%��0XUULOO�
��6ROLFLWRU�*HQHUDO�
2IILFH�RI�WKH�$WWRUQH\�*HQHUDO�
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